DANH D KBY
AMER CAN RESOLRCES WSA | NC

| BLA 94-513 Deci ded My 2, 1997

Appeal s fromdeci sions of the Arizona Sate Gfice, Bureau of Land
Managenent, declaring mning clains void. AMC 11606 et al.

Afirned.

1.

Mning dains: Abandonnent--Mning Qains: Rental or
d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

If amning clainant fails to pay the rental fees
required by the Act of Gct. 5, 1992, or file separate
certificates of exenption on or before Aug. 31, 1993,
the clains are properly deened abandoned and voi d.

Mning dains: Abandonnent--Mning dains: Recordation
of Affidavit of Assessnent Vdrk or Nbotice of Intention
to Hold--Mning Qains: Rental or dai mMintenance
Fees: Generally--Mning Qains: Rental or Aam

Mai nt enance Fees: Small Mner Exenption

A nmning clainant who files a satisfactory
certification of exenption frompaynent of rental fees
isrequired to file in the proper BLMof fice evi dence
of assessnent work performed wthin the tine period
prescribed in the Act of Gct. 5, 1992, and failure

to do so results in a concl usi ve presunption of
abandonnent of the mining claim

Mning dains: Abandonnent--Mning Qains: Rental or
d ai mMai nt enance Fees: General |y

A clai mant who had perforned his assessnent work after
Sept. 1, 1992, but before the enactnent of the Act

of Gt. 5, 1992, is not exenpt frompaying the rental
fee for the assessnent year beginning on Sept. 1, 1992,
required by that Act.

139 IBLA 131

WAW Ver si on



| BLA 94-513
4, Notice: Generally--Regul ations: General ly--Satutes

Al persons dealing wth the Gvernnment are presuned
to have know edge of relevant statutes and dul y
promul gat ed regul ati ons.

5. (onstitutional Law Generally--Mning A ai ns:
Abandonnent--Mning Aains: Rental or dai mMintenance
Fees: Generally

The concl usi ve presunption of abandonnent for failure
to pay the $100 per clai mannual fee does not result

in an unconstitutional taking of private property in

violation of the FHfth Arendnent.

6. Environnental Policy Act--Environnental Quality:
Environnental Satenents--Mning Aains: Abandonnent - -
Mning Qains: Rental or dai mMiintenance Fees:
General | y--National Environmental Policy Act of 1969:
Environnental S at enent s

| npl enentation of the provisions of the Act of Qt. 5,
1992, requiring paynent of a claimrental fee and
providing for the forfeiture of clains, is

nondi scretionary and therefore not subject to the
requi renent of an environnental inpact statenent.

APPEARANCES Daniel D Koby, for hinself and for Anerican Resources USA
I nc.

(PN ON BY ADM N STRATI VE JUDEE PR CE

This opinion treats separate appeal s fromthree deci sions of the
Arizona Sate dfice, Bureau of Land Managenent (BLM, declaring
mni ng clai ns abandoned and void. American Resources USA Inc., (Amrican
Resour ces) has appeal ed fromseparate Decisions dated April 19 and 21,
1994, decl aring nunerous mning clains 1/ abandoned and void for failure to
pay rental in the amount of $100 per clai mby August 31, 1993, as required
by the Departnent of Interior and Rel ated Agencies Appropriations Act for

1/ The Apr. 19, 1994, Decision issued to Amrerican Resources decl ared the
followi ng cl ai ns abandoned and voi d: AVC 11606 - AMC 11626, AMC 11628 -
AVC 11655, AMC 40094, AMC 40096, AMC 40098, AMC 41002, AMC 41004, AMC
41006, AMC 41008, AMC 41028, AMC 41030, AMC 41032, AMC 41033, AMC 41039 -
AVC 41041, AVC 41064, AMC 298367 - AMC 298373, AMC 298378 - AMC 298384, AMC
298404 - AMC 298414, and AMC 298420. The Apr. 21, 1994, Decision issued to
Anerican Resources declared the foll ow ng clai ns abandoned and void: AMC
41000 and AMC 100859 - AMC 100902.
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FHscal Year 1993 (the Appropriations Act), Pub. L. No. 102-381, 106 Sat.
1378-79 (1992), for the assessnent years ending at noon on Septenber 1,
1993, and at noon on Septenber 1, 1994. Daniel D Koby has appeal ed from
a Decision dated April 19, 1994, declaring 10 mni ng cl ai n8 abandoned and
void for failure to file affidavits of assessnent work or notices of
intention to hold the clains on or before Decenber 30, 1993, as required by
section 314 of the Federal Land Policy and Managenent Act of 1976 (FLPWN,
43 US C § 1744 (1994). 2/ The three appeal s were docketed as | BLA 94-
513. Appellants filed ajoint Satenent of Reasons (SCR on June 22,

1994. 3/

Section 314 of FLPMA and Departnental regulation 43 CF.R 8§ 3833.2-1
require the owner of an unpatented mning claimlocated on public land to
file evidence of assessnent work perforned or a notice of intention to hold
the mning claimwth the proper BLMoffice prior to Decenber 31 of each
year. Failure to file one of the two instrunents wthin the prescribed
tine period concl usively constitutes an abandonnent of the mining claim
43 US C § 1744(c) (1994); 43 CF.R § 3833.4.

[1] The 1993 Appropriations Act inposed an additional requirenent
that each clainant "pay a claimrental fee of $100 to the Secretary of the
Interior or his designee on or before August 31, 1993," for each unpatented
mning claim mll, or tunnel site to hold such claimfor the assessnent
year ending at noon on Septenber 1, 1993. (Ewhasis added.) The
Appropriations Act contained an identical provision establishing rental
fees for the assessnent year ending at noon on Septenber 1, 1994, and
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

The only exenption provided fromthis rental fee requirenent is the
so-called "snal | mner exenption” available to claimants hol ding 10 or
fewer clains on Federal |ands who neet all the conditions set forth in
43 CF.R § 3833.1-6(a) (1993). Véshburn Mning ., 133 I BLA 294, 296
(1995). The regulations require that a cla nant applying for the snal |

2/ A BLMDecision dated Apr. 19, 1994, was issued to Daniel D Koby
declaring the foll owng mning clai ns abandoned and voi d: AMC 41014,

AVC 41015, AVC 41016, AMC 41018, AMC 41020, AMC 41022 AMC 41024, AMC 41026,
AVC 41034, and AMC 41036.

3/ By Qder dated July 18, 1994, this Board directed Koby to show cause
why the appeal of American Resources shoul d not be di smissed because the
appeal submssions failed to disclose the rel ationship betwen Koby and
Anrerican Resources, raising the i ssue of whet her Koby was aut horized under
43 CF.R 8 1.3(b)(3) to practice before the Board on behal f of Anerican
Resources. n Sept. 1, 1994, in a suppl enental SCR Koby identified
hinsel f as President of American Resources, which permits himto represent
t he organi zati on before the Board.
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mner exenption shall file separate certificates of exenption on or before
August 31, 1993, supporting the clai ned exenption for each assessnent year.
43 CF.R § 3833.1-7(d) (1993).

The Appropriations Act also affected a clai nant' s assessnent wor k
and filing obligations under section 314 of FLPVA It provided that those
claimants who qualify for the small miner exenption for the 1993 fi scal
year nay elect to either pay the claimrental for the assessnent year
ending at noon on Septenber 1, 1993, or do the assessnent work required by
the Mning Law of 1872, 30 US C 88 28-28e (1994), and neet the filing
requi renents of section 314(a) of FLPMA Lee Jesse Peterson, 133 | BLA 381,
383 (1995).

Anerican Resources owned nunerous clains at one point, but executed
quit claimdeeds to various individuals, including Daniel D Koby in his
personal capacity, each of which listed 10 clains, and these
individuals filed certificates of exenption for those clains by August 31,
1993. These individuals, however, failed to file their affidavits of
assessnent work on or before Decenber 30, 1993, as required by section 314
of FLPMA and BLMi ssued deci si ons decl aring those cl ai ns abandoned and
void. nly Koby filed an appeal .

[2] Koby's argunents on behal f of hinself and Anerican Resources
are directed at the requirenents of the Appropriations Act. However, Koby
filed the certificate of exenption for his 10 clai ns for both assessnent
years, and thus BLMdid not declare his clai ns abandoned and voi d for
failure to conply wth the Appropriations Act. The BLMs Deci si on was
based on Koby's failure to file affidavits of assessment work or notices of
intention to hold the clains on or before Decenber 30, 1993, as required
by section 314 of FHLPVMA  As we held in Peterson, supra, a mining clainant
who files a satisfactory certification of exenption frompaynent of rental
fees is alsorequired to file in the proper BLMof fi ce evi dence of
assessnent work perforned within the tine period prescribed in Pub. L. No.
102- 381, 106 Stat. 1378-79 (1992), and failure to do so results in a
concl usi ve presunption of abandonnent of the mning claam See 43 USC
§ 1744(c) (1994); 43 CF.R §3833.4. In Whited Sates v. Locke, 471 US
84 (1985), the Suprene Gourt found section 314 of FLPVA to be
constitutional and held that a claimfor which tinely filings are not nade
is extinguished by operation of law notwthstanding the clainant's intent
to hold the claim

A though Anerican Resources had conveyed nany of its clains to
others, it still retained nore than 10 clai ns and was therefore
ineligible for the small mner exenption. Thus, the Appropriations Act
requi red American Resources to pay on or before August 31, 1993, $100 for
each claimfor each of the 2 assessnent years identified in the
Appropriations Act. Anerican Resources failed to do so, and BLMi ssued t he
two Decisions declaring its clai ns abandoned and voi d.
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Appel | ants have rai sed several argunents concerning the rental fee
legislation and the regul ations that inplenent it. Appellants recogni ze
that BLMs regul ati ons nandat e paynent by cl ai rants who have al r eady
perforned the assessnent work during that period. 43 CF.R 8§ 3833.1-5
(1993). They note, however, that the Appropriations Act refers to the
assessnent years beginning in Septenber 1, 1992, and Septenber 1, 1993,
and contend that the Appropriations Act is anbi guous concerning rental fee
requi renents for "clai nants who conpl eted their assessnent work between
Septenber 1, 1992, [and Cctober 4, 1992] for the assessnent year begi nni ng
Septenber 1, 1992." (SR at 1.)

The regul ation admttedly may pl ace clai nants who had perforned their
annual assessnent work after Septenber 1, 1992, but before the enact nent
of the statute on ctober 5, at a disadvantage. Certainly clai nants who
had not perforned their assessnent work at the val ue of $100 per claim
during that tine would not have been required to performthat work if they
pai d the $100 per claimrental. In contrast, cla nants who were ineligible
for the small miner exenption and who had perforned $100 worth of
assessnent work between Septenber 1 and CGctober 4, neverthel ess were
required to pay the $100 per claimrental for that year.

[3] In Keith Lindsey, 130 I BLA 346, 348 (1994), we noted that in
proposing its regul ations, BLMconsidered the possibility that some mning
clai mants had perforned assessnent work prior to passage of the
| egislation and asked for comments on an alternative proposal that woul d
al lowsuch clainmants to certify that they had conpl et ed assessnent work
between Septenber 1, 1992, and Grtober 5, 1992, 58 Fed. Reg. 12878, 12879
(Mar. 5, 1993). That option was not adopted. 58 Fed. Reg. 38190, 38191
(July 15, 1993). Thus, apart fromthe snmall mner exenption, no other
exenptions were specified or inplied. 1d.; see al so George Jasl owski,

137 I BLA 354, 357 (1997); |daho Mning & Devel opnent (., 132 IBLA 29, 33
(1995); WIliamB Way, 129 IBLA 173, 176 (1994).

[4] Appellants assert that they did not recei ve adequate notice of
the i npl enentation of the Appropriations Act. The fact that Appellants
did not receive personal notification of the requirenents does not provide
a basis for reversing BLMs Decision. Al persons dealing wth the
Governnent are presuned to have know edge of rel evant statutes
and regul ations. Federal Qop Insurance Gorp. v. Merrill, 332 US 380
(1947); Lester W PRullen, 131 IBLA 271 (1994); Thonas L. Sawyer, 114 |BLA
135, 139 (1990); Magness Petrol eum Gorp., 113 IBLA 214, 217 (1990). The
BLMtherefore had no obligation to provide Appel lants any particul ar notice
of the changes in the law See David and Roirdon Dorenus, 61 | BLA 367, 368
(1982).

Appel l ants al so argue that the Appropriations Act deprives them of
a "vested private property right" and of the value of their prior
assessnent work and i nprovenents on the clains, and that BLMs regul ati ons
"work an inpermissible intrusion on [their] constitutionally protected
property rights * * * without due process of lawin violation of the Ffth
Arendnent of the Lhited Sates onstitution.” (SCRat 2.) Appellants
attack
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t he reasonabl eness of the fee requirenent contending that the effect of the
Appropriations Act and regul ati ons increases their $1,130 annual filing fee
to $45,200 "on very short notice.” Ve note, however, that the size of the
fee is no nore than the val ue of the assessnent work that paynent of the
fee woul d repl ace. The size of American Resources' fee thus is solely
attributable to the large nunber of clains it held. In their

suppl enental SCR Appel lants refer to the Fourteenth Anendnent to the
onstitution and argue that the Appropriations Act has deprived wonen and
children of their constitutional rights wthout due process by conbi ni ng
their clains for purposes of the 10-clamlimt as 43 CF. R § 3833. 1-
6(a)(2) (1993) provides.

[5] Ve have often observed that the Board is not an appropriate forum
to consider the constitutionality of Federal |egislation, see
| daho Mning & Devel opnent (0., supra; Anerada Hess Corp., 128 | BLA 94,
98 (1993), but note nonethel ess that a constitutional challenge to the
inposition of rental fees was rejected by the Lhited Sates Gourt of
Appeal s for the Federal Qrcuit in Kunkes v. Lhited Sates, 78 F. 3d 1549,
cert. denied, 117 S Q. 74 (199). dting the Suprene Gourt's deci si on
in Locke, supra, the Federal Qrcuit acknow edged that unpatented m ning
clains are a "unique formof property,” but found that "clainhol ders take
their clains wth the know edge that the Governnent, as owner of the
underlying fee title, naintains broad regul atory powers over the use of the
public | ands on whi ch unpatented mining clains are | ocated.” Kunkes,
supra, at 1553. The court did not consider this increase unreasonabl e,
even though that case invol ved cl ai nihol ders whose annual fees for 573
clai ns woul d have exceeded their annual personal incone $35,000. Id. at
1552. The court further hel d:

It is entirely reasonable for Gongress to require a $100
per claimfee in order to assess whether the clai mhol ders
bel i eve that the value of the minerals intheir clains is
sufficiently great to warrant such a paynent; and whether claim
hol ders have the resources and desire to devel op these clai ns.
If the clains are not val ued by the claimhol ders sufficiently
to warrant a $100 fee paynent, then the cla mhol ders' deci si on
not to pay the fee elimnates an unnecessary encunibrance on
public lands and frees the | and for a nore val ued use.

Id. at 1556.

Lastly, Appellants allege that BLMfailed to conply wth section
102(2) (O the National Environnmental Policy Act of 1969 (NEPA), 42 USC
88 4332(Q (1994), in that BLMdid not prepare an environnental inpact
statement (HS "outlining the environmental inpact that the "FHnal Rl €
w | have" on clainholders. The NEPA requires preparation of an HS for
"maj or Federal actions significantly affecting the quality of the hunan
environnent." 1d. In pronulgating the rule, BLMexpressly determned that
the rule "does not constitute a najor Federal action significantly
affecting the quality of the human environnent, and that no detail ed
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statement * * * is required.” 58 Fed. Reg. 38195 (July 15, 1993).

Appel  ants have not identified any particul ar environnental inpact of the
rule, significant or otherw se, that would cast BLMs determination in
doubt. However, invalidation of a mning claimis not a "naj or Federal
action” under NBEPA Lhited Sates v. Dven, 32 IBLA 361 (1977).

Mbreover, the requirenent of the fee and the concl usi ve presunption
of abandonnent for failure to pay it are inposed by the statute itself,
and BLMs regul ations sinply mrror those features of the statute. The
statutory provision is sel f-executing, and even where extenuating
circunstances are asserted, the Departnent is wthout authority to excuse
| ack of conpliance wth the rental fee requi renent of the Appropriations
Act, to extend the tine for conpliance, or to afford any relief fromthe
stat ut ory consequences. See Lee H and Qldie E Rce, 128 IBLA 137, 141
(1994). The nandatory nature of the mini ng clai mrental | egi slation
precl uded the Departnent fromsuspending its effectiveness to study its
environnental effects. See Hint R dge Devel opnent . v. Scenic Rvers
Associ ation, 426 US 776, 788, 791, reh' g denied, 429 US 875 (1976).

[6] Ve have held that an HSis not required prior to a
nondi scretionary Federal action such as the issuance of a mineral patent.
Lhited Sates v. Bittsburgh Pacific G., 30 IBLA 388, 84 Interior Dec. 282,
aff'd sub nom Sate of South Dakota v. Andrus, 462 F. Supp. 905 (D S D
1978), aff'd, 614 F.2d 1190 (8th dr.), cert denied, 449 US 822 (1980).
As inplenentation of the requirenents of the Appropriations Act is
nondi scretionary, it is not subject to the requirenent to prepare an HS

To the extent Appel | ants have rai sed argunents not specifically
addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare af firned.

T Britt Price
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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